Congress of the Enited States

Washmgton, DC 20513

September 21, 2017

Ms. Alexis Strauss

Acting Regional Administrator
Pacific Southwest Region
Environmental Protection Agency
75 Hawthomne Street

San I'rancisco. CA 94105

Dear Acting Regional Administrator Strauss,

We write to address reports that the cities of Naco, Arizona and Bisbee, Arizona have
been subject to years of unmitigated raw scwage flowing from Naco, Sonora, Mexico, an
issue that is vet to be resolved. This flow of sewage poses a health. safety. and economic risk
to Arizona’s vulnerable border towns, and we are greatly concerned about the lack of
response of the federal agencies tasked with the oversight of this issuc.

We believe that this uncontrolled effluent is positioned to contaminate the agriculture,
livestock, and drinking water supply of these communities. We seek more information about
the situation in question and what the EPA has done to address the environmental impact of
this spill. Please answer the following questions:

1. What responsibility does the EPA have in the monitoring and mitigation of such

spills?

How long has the EPA been aware of the effluent spill in Naco. Arizona and Bisbee,

Arizona? What steps have been taken by the EPA to resolve this issue in the many

years that the spill has breached Arizona’s borders?

3. What steps has the EPA been taken to assist the community in their rehabilitation of
the impacted areas?

4. Has the EPA worked with other relevant agencies or conducted internal investigations
to study the public health, safety, and economic implications of this spill?

RS}

Arizona's border communities are uniquely situated to rely on organizations, like yours, to
coordinate even their most essential functions, such as sanitation or {lood mitigation. The
economic impact of slow moving bureaucracy can not only be damaging, but devastating. to
our constituents. Between the flooded farms of Naco. Arizona and the broken pipeline in
Nogales. Arizona. il is clear to us that coordination and communication between federal
organizations and the communities they serve must be improved. We look forward to
reviewing your answers and working towards a solution for all partics involved.
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Sincerely.

el
John McCain
United States Senator United States Senator

/()

Martha McSally
United States Representative




S “\‘ED Srq ,.6:9
5 s».-z % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
% S REGION IX
"¢ prote” 75 Hawthome Street

San Francisco, CA 94105-3901

The Honorable John McCain

United States Senate

Russell Senate Office Building, SR-218
Washington, DC 20510-0303

The Honorable Jeff Flake

United States Senate

Russell Senate Office Building, SR-413
Washington, DC 20510-0305

The Honorable Martha McSally
U.S. House of Representatives

510 Cannon House Office Building
Washington, DC 20515-0302

Dear Senator McCain, Senator Flake, and Congresswoman McSally:

Thank you for your letter dated September 21, 2017, regarding transboundary flows of raw sewage from
Naco, Sonora, Mexico into Arizona. We share your concerns about the consequences of transboundary
flows in the Arizona-Sonora border region. We have an extensive history of action to minimize
transboundary flows and improve water quality in the Santa Cruz and San Pedro River watersheds, and
we remain committed to these goals. Following please find our response to your specific questions; we’d
also be pleased to brief your offices.

What responsibility does the EPA have in the monitoring and mitigation of such spills?

The 1983 La Paz Agreement affords EPA a coordinating role on transboundary environmental issues
along the U.S.-Mexico border. The U.S.-Mexico Border Environmental Program (known as Border
2020) serves as the framework to engage U.S. and Mexican jurisdictions on transboundary pollution
issues. EPA has worked closely with the Arizona Department of Environmental Quality (ADEQ), the
International Boundary and Water Commission (IBWC), the North American Development Bank
(NADB), and Arizona/Sonora Border 2020 water task force members on the Naco spill.

Congress appropriates funding for EPA to construct drinking water and wastewater infrastructure
projects on both sides of the border. All EPA-funded projects in Mexico must result in a benefit to the
United States, and all EPA funding must be matched by Mexico. In the Santa Cruz River and San Pedro
River watersheds, we have provided over $100 million for the planning, design and construction of six
major infrastructure projects. Congressional appropriations do not permit us to divert this long-term
water infrastructure funding for emergency situations, including sewage spills.
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How long has the EPA been aware of the effluent spill in Naco, Arizona, and Bisbee, Arizona?
What steps have been taken by the EPA to resolve this issue in the many years that the spill has
breached Arizona’s borders?

EPA invested approximately $1 million in the late 1990’s to construct the wastewater treatment plant in
Naco, Sonora. Due to poor maintenance and a lack of technical capacity in Mexico, Naco’s wastewater
treatment plant has increasingly suffered equipment failures in recent years. The most recent spill, which
began in July and is described more fully below, was caused by a broken pump at the treatment plant
and the absence of a backup pump/system.

To rehabilitate the treatment plant, Naco, Sonora recently applied for additional EPA infrastructure
funding. With NADB, which administers our border water infrastructure funding, we are reviewing
infrastructure projects proposed as part of our most recent solicitation. We will make funding decisions
in February 2018. Although funding for EPA’s border water infrastructure program has declined sharply
from historical levels and FY 18 funding is uncertain, minimizing transboundary flows of raw sewage
from Mexico remains our top priority.

What steps has the EPA taken to assist the community in their rehabilitation of the impacted
areas? Has the EPA worked with other relevant agencies or conducted internal investigations to
study the public health, safety, and economic implications of this spill?

In July 2017, wastewater from the Naco, Sonora treatment plant began flowing across the border onto
private property in Arizona via a wash tributary to the San Pedro River. We learned of the situation in
carly September. Since then, we have engaged with binational, federal, state and local agencies to
strengthen response to the spill. The IBWC loaned a pump to Naco, Sonora to temporarily replace the
broken pump, and a permanent replacement has since been installed. ADEQ has taken swift on-the-
ground action to remedy this emergency. We have engaged with the NADB to allocate $10,000 to
defray costs of emergency repairs. As noted above, EPA and NADB are evaluating a proposed upgrade
to the Naco, Sonora wastewater treatment plant to reduce future upsets and transboundary flows.
Nonetheless, all local systems could do much more regarding preventative maintenance, while the
federal government may fund capital costs. We are working with our binational partners on options to
exert greater leverage on local systems in Mexico to fund and conduct a greater level of routine and
preventative maintenance.

I hope that this information is responsive to your concerns. If we can be of further assistance, please call
me at (415) 972-3572 or refer staff to our Congressional Liaison, Brent Maier, at (415) 947-4256 or
maier.brent@epa.gov.

Sincerely yours,

AU, B ¢ Cctrton 2017

.Alexis Strauss
Acting Regional Administrator

cc: Edward Drusina, U.S. Commissioner, BWC
Misael Cabrera, Director, ADEQ
Alex Hinojosa, Acting Managing Director, NADB



Congress of the Tinited States
Washington, BE 20515

I'ebruary 17, 2017

The Honorable Donald J. Trump
President of the United States
1600 Pennsylvania Ave NW
Washington, DC 20500

Dear Mr. President.

We write to express our continued and serious concerns regarding the Obama Administration’s Clean
Power Plan (CPP), Waters of the U.S. (WOTUS). and Ozone Standard of 70 parts per billion(ppb) Rules.

On August 3, 2015 the Environmental Protection Agency (EPA) finalized its Clean Power Plan rule. The
original intent of the Clean Air Act was for individual states to regulate their own electricity systems. T his
new regulation is tantamount to a federal government power grab that would impose onerous carbon
emissions standards at and outside the fence linc of existing power plants. The CPP would require
approximately a 30% reduction in carbon dioxide emissions by the year 2030: a goal that will have a
negligible impact on global temperatures. These costs will ultimately be bome by consumers, many of
whom could see double-digit percentage increases in their monthly electric bill.

Additionally, on August 28. 2015 the LEPA published its final rule revising the definition of navigable
waters and asserting jurisdiction over nearly all areas with water features, including man-made drainage
ditches and small streams. The intent of WOTUS was to clarify what waters arc controlled by federal
regulations; howcver the EPA has only made it harder for businesses to comply with the law which will
negatively impact job growth in farming, building trades, and beyond.

Furthermore, on October 1, 2015 the EPA established a new National Ambient Air Quality Standard for
ground-level ozone that was set at 70ppb. This regulation does not adequately account for background
ozone. which is naturally occurring ozone or ozone originating outside of the control of a specific state.
These new standards represent a threshold that is simply too high for many jurisdictions across the
country and will damage the economy by requiring even further reductions in emissions.

During the promulgation and finalization of these rules, many of our constituents have expressed their
concerns to us how their livelihood in our states will be ncgatively impacted.

Unfortunately. the 60 day period for the Congressional Review Act (CRA) has expired and Congress will
not be able to make use of the CRA to stop or revise these rules. As such, we urge you to use any and all
tools 1o limit the harm of these costly and burdensome rules.

We appreciate your consideration of this important matter and look forward to your response.

M sty <Gt (LB

Martha McSally Paul Gosar
Member of Congress Member of Congress
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Ann Wagner
Member of Congress

Bruce Westerman
Member ot Congress

;.;ohn Ruthel?ord é

Member ot Congress
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Lou Barletta
Member of Congress
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Mike Keliy!
Member of Congress

AndyBar
Member of Congress

Member o#Congress
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Member of Congress

Ted S. Yoho, DV!
Member of Congrés:

Bob Gibbs
Member of Congress

Mo L apileom

Doug Lamborn

Mcmber of Congress

Mac Thomberfy
Member of Congress

Mimi Walters
Member of Congress

Sliwe, CRelr!

Steve Chabot
Member of Congress

Vicky Hartzler ? E%

Member of Congress

rt Aderholt
Member of Congress

D . va 0
Member of Congress
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Kristi Noem
Member of Congress
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Chuck Fleis¢hmann
Member of Congress
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Member of Congress

Glenn Grothman
Member of Congress
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Member of Congress
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Dan Nowhouse *
Member of Congress
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Tom McClintock
Member of Congress
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(Sund,

7

Jim Bdnks
Member of Congress

—Ralph Abraham
Member of Congress
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@Congress of the Ynited States
Washington, BE 20515

November 1, 2016

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dear Madam Administrator:

The undersigned Members of the U.S. House of Representatives are writing to express our
concern with the Environmental Protection Agency’s (EPA) draft ecological risk assessment on
atrazine. In its present form, it would have a significant negative impact on farmers and rural
communities nationwide.

Atrazine has been used for decades as an effective herbicide for tens of thousands of growers,
and it is particularly important for corn, sugar cane and sorghum producers. Moreover, it is one
of the most thoroughly studied herbicides used today, accounting for nearly 7,000 scientific
studies. Unfortunately, EPA’s draft ecological risk assessment throws its future use into doubt,
an outcome that, according to many, may not be scientifically justified. This criticism appears to
be borne out by the agency’s approach, where it is setting standards on studies that the EPA’s
own Science Advisory Panel considered “flawed” in 2012.

When used properly and in accordance with label instructions, atrazine is one of the most vital
herbicides available to farmers. It has been used safely for more than fifty years and is a critical
tool in assuring the sustainability of many farms nationwide. Farmers are great stewards of their
land, and they understand the importance of using safe products on their crops. Limiting atrazine
would create a reliance on more expensive and environmentally harmful pesticides, and make
conservation efforts more difficult by impeding farming methods such as no-till or strip-till.

It would be irresponsible to greatly restrict one of the safest and most trusted herbicides on the
market. Various economic analysis studies show farming without atrazine could cost growers up
to $59 per acre. This is especially detrimental to the small family farms that would be hurt by an
unsubstantiated government decision.
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With this information in mind we ask that you take into account the needs of farmers and use
sound science when finalizing the ecological risk assessment for atrazine. It is imperative that
EPA take the science and public comments seriously and revise the preliminary ecological risk
assessment using the best available data. We look forward to your response.

Sincerely,
Ken Buck Rod Blum
Member of Congress Member of Congress

ipton Glenn Grot
Member of Congress Member of Congress

Lim

Tim Huelskamp Rick Crawford

Member of Congress ! Member of Congress ;
Randy K. nger_ Mike Bomped /
Member of Congress Member of Congress

Kevin Cramer Kevin Yoder

Member of Congress

Member of Congress

DesJarlais
Member of Congress Member of Congress
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Member of Congress
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Member of Congress
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Tom Emmer
Member of Congress
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Member of Congress
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Charles Botstany, MD
Member of Congress

Adrian Smith
Member of Congress

B

Bradley &gﬁe

Member of Congress

Louie Gohmert
Member of Congress

Richard Hudson
Member of Congress

%/- // &
Mike Bost
Member of Congress

ennie G. Thompson y
Member of Congress

o8 e ]

aul A. Gosar
Membgyg of Congress

Member of Congress

Mac Thornberry
Member of Congress

Brad Ashford 4
Member of Congress




Adam Kinzinger
Member of Congress
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Frank Lucas
Member of Congress

(%d 224

Bob Gibbs
Member of Congress

Steve Chabot
Member of Congress
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Rodney Davis
Member of Congress

Ted Poe
Member of Congress

Bill Johnson
Member of ComBress

Randy Neugebder 8

Member of Congress

Brian Babin
Member of Congress

Treijt Kelly

Mike Coffman
Member of Congress

Steve Stivers
Member bf Congress
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Membkr ¢f Congress
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John Shimkus
Member of Congress
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gber of Congress
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Member of Congless Member of Congress
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mber of Congress Member of Congress

alph Abraham, MD
Member of Congress
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Member of Congress Member of Congress
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Blake Farenthold
Member of Congress
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Member of Congres

Jackie Walorski Bruce Westerman
Member of Congress Member of Congress
Susan W. Brooks Dbug Lamfiborn

Member of Congress Member of Congress
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Todd Rokita
Member of Congress

Thomas Massie
Member of Congress
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%n gress

Chris Collins
Member of Congress
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Member of Congress
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Member of Congress
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Pat Tiberi
Member of Congress

J%% Ratcliffe i -

Member of Congress
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Member of Congress
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Warren Davidson
Member of Congress
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Member of Congress
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Member of Congress
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mper of Congress
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Member of Congress
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Member of Congress Member of Congress
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Daniel Webster
Member of Congress

Henry djellar, PhD
Member of Congress

Steve Scalise
Member of Congress

Mark Walker
Member of Congress
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Member of Congress . /[
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Member of Congress
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Member of Congress

Member of Congress
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Member of Congress
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Bill Flores
Member of Congress
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DEC 16 2016
OFFICE OF CHEMICAL SAFETY
AND POLLUTION PREVENTION

The Honorable Martha McSally
U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman McSally:

Thank you for your November 1, 2016, letter to the U.S. Environmental Protection Agency regarding
atrazine. Atrazine is currently undergoing re-evaluation at the EPA as part of the agency’s mandated
periodic review of registered pesticides.

As part of this process, the EPA released atrazine’s draft ecological risk assessment for public comment
in June 2016. The comment period closed on October 5, 2016. We will add your letter to the docket to
capture it in the public record. The draft assessment does not recommend restrictions — i.e., measures to
mitigate risks — on atrazine. Rather, the purpose of publishing the draft ecological risk assessment is to
present information based on current science and policy and to solicit comments on the agency’s
methodologies, data and studies used to assess the potential ecological risks associated with the use of
atrazine. In 2017, the agency anticipates completing the draft human health risk assessment and
convening a Federal, Insecticide, Fungicide and Rodenticide Act (FIFRA) Scientific Advisory Panel
(SAP) on the revised ecological risk assessment, after which, we will update the ecological risk
assessment.

After the EPA has reviewed and considered the public and the SAP comments, then we will determine
whether any mitigation measures on atrazine are necessary to address risk issues. That consideration will
include a careful weighing of the risks posed by atrazine and the benefits of its use. The EPA is aware of
the issues regarding the potential trade-off between atrazine usage and nutrient/water quality
conservation. As with the draft risk assessments, the public will have an opportunity to comment on the
agency’s proposed mitigation measures and we will evaluate and consider the comments before making
a decision.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Sven-Erik Kaiser in the EPA’s Office of Congressional and Intergovernmental Relations at
kaiser.sven-erik@epa.gov or (202) 566-2753.

Sincerely,

Assistant Administrator

Internet Address (URL) « http //iwww.epa gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper






Comgress of the Mnited States
Washington, DE 203515

October 5, 2016

Ms. Sarah W. Dunham

Director

Office of Atmospheric Programs
Environmental Protection Agency

William Jefferson Clinton Federal Building
1200 Pennsylvania Avenue NW
Washington, DC 20460

Dear Ms. Dunham:

We are writing to express our concern with the Environmental Protection Agency’s recent final
ruling that mandates all residential refrigeration manufacturers must convert hydrofluorocarbon
(HFC) refrigerants to hydrocarbon (HC) refrigerants by January ot 2021. This will have a very
damaging impact on small businesses that build customized built-in refrigerators, freezers and
built-in refrigeration products, such as wine storage units. Specifically, we are concerned that
the deadline will be harmful to Sub-Zero, Inc., which manufactures these products in Wisconsin
and Arizona. We request that the Department work with the appliance industry and niche
companies such as Sub-Zero to ensure a reasonable transition that takes into account the
difficulty of re-engineering products to meet this deadline.

Sub-Zero is family-owned company which over the years has worked hard to successfully
develop a niche market for built-in refrigeration units. as well as Wolf high-performance cooking
products. It is a small business compared to the major U.S. and international mass market
refrigerator manufacturers. Sub-Zero’s cost in meeting government requirements for refrigerant
substitutions is significantly higher on a per unit basis than the cost of its mass markct
competitors. Moreover, the engincering and redesign challenges associated with shifting from
HFC to HC refrigerants are significantly more burdensome for small, niche market producers of
built-in refrigeration units than stand-alone mass market refrigerators and freezers.

Sub-Zero and other U.S. manufacturers distribute and sell products employing HC refrigerant in
various markets around the world, including the European Union (EU). The EU currently has a
150g HC limit while the United States currently has a 57g limit. However, all of Sub-Zero’s
large capacity freezers require over 100g of refrigerant for proper performance. Variants in the
regulatory requirements of these two major markets present a costly and time-consuming
challenge for small company manufacturers like Sub-Zero.

UL, the global independent safety science company, which is entrusted by regulators to test and
certify the safety of electric appliances, is just now going through the process of assessing and
determining the refrigerant charge size limit for HC appliances. It is expected that UL will need
until 2019 to make a final determination for the safety limit. If UL decides that 57g must
continue to be the charge size limit, Sub-Zero and other manufacturers will be required to
undertake a major and complicated redesign of the refrigeration system for its large capacity
freezers. Because this process for redesigning products — which includes lab testing, certification
and field tests for performance and reliability — cannot commence until the UL final
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determination in 2019, market ready redesigns will not be completed until well after EPA’s 2021
deadline.

The 2021 implementation deadline will likely prevent Sub-Zero and other manufactures of built-
in refrigeration units from selling several product catcgorics in the United States for a significant
period of time until they are able to manufacture and market products that comply with the HC
requirement. Suspension of sales will result in loss of market share for these niche products and
could impact the company’s jobs in Arizona and Wisconsin.

Finally, the financial cost of compliance to a small company like Sub-Zero is essentially the
same as the cost of compliance for a large, publicly held manufacturer. However, the financial
burden on small companies is significantly greater since small companies have less volume to
amortize the cost and fewer resources to devote to compliance. Working with manufacturers of
larger models that employ higher charged systems for performance, will allow smaller
companies like Sub-Zero to spread the cost of compliance over a longer penod of time and
thereby reduce the fiscal pressure on the companies.

For these reasons, we strongly urge the Agency to work cooperatively with the appliance
industry, and smaller manufacturers specifically to ensure that equity is provided throughout the
entire residential refrigeration market. We appreciate your thoughtful consideration of this issue.
As always, we ask that this matter is handled in strict accordance with all agency rules,
regulations, and ethical guidelines. If you have any questions or concerns, please don’t hesitate
to contact our office.

Sincerely,

.

Paul A. Gosar, D.D.

David Schweikert
Member of Congress Member of Congress

M, Phe G

Martha McSally Kyrsten Sinema
Member of Congress Member of Congress

Membdr of Congress
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NOV 2 9 2016

OFFICE OF
AIR AND RADIATION

I'he Honorable Martha MeSally
U.S. House of Representatives
Washington. D.C. 20515

Dear Congresswoman McSally:

Thank you for your letter of October 5. 2016. regarding the U.S. Environmental Protection Agency’s
final rule. “Protection of Stratospheric Ozone: New Listings of Substitutes: Changes of Listing Status:
and Reinterpretation of Unacceptability for Closed Cell Foam Products under the Significant New
Alternatives Policy (SNAP) Program: and Revision of Clean Air Act Section 608 Venting Prohibition
for Propane.” signed on September 26. 2016.

The EPA appreciates that Sub-Zero. Inc. and other appliance manufacturers have taken the time to sharc
with us their comments and concerns. How industry stakeholders— especially small manufacturers—

will be affected by the final SNAP rule is a key consideration throughout the EPAs rule development
process. Since the EPA issued the initial SNAP rule in 1994 the agency has worked closely with
industry stakcholders and other federal agencies to list over 400 alternatives for all SNAP sectors and
end-uses. This collaboration with industry has helped to ensure that listing decisions are informed by the
most current understanding of environmental and human health risks associated with available and
potentially available alternatives.

Afler extensive engagement with our stakeholders. and consideration of comments received from the
appliance industry. the EPA established a final change of status date for the final SNAP rule of January
I. 2021. for a number of hydrofluorocarbon refrigerants used in houschold refrigerators and freezers.
This timeline is intended to allow sufficient time for manutfacturers to address the technical challenges
of designing equipment using alternatives that remain acceptable. It is the Agency's understanding, for
example. that some manufacturers have products that already use or can be redesigned to use flammable
refrigerants under the existing regulations set by the Underwriters Laboratories (UL) standard for charge
size.

Ihe EPA also recognizes manufacturers” interest in the potential for UL standards to be reconsidered
and harmonized with European standards. Ul is currently reconsidering the charge limits for flammable
refrigerants in its standard for household refrigerators and freezers. This is encouraging news, as was the
June 2016 announcement by the Department of Energy. the American Socicty of Heating, Refrigerating.
and Air Conditioning Engincers. the Air Conditioning. Heating. and Refrigeration Institute. and the
State of California to fund vital research about the properties and uses of flammable refri gerants that
could inform industry standards, including ULs. Throughout this transition away from
hydrofluorocarbon refrigerants. the EPA will work with industry to provide appropriate technical
support.

Internet Address (URL) ¢ hitp:/iwww.epa.gov
Recycled/Recyciable « Printed with Vegetabie Oii Based Inks on Recycled Paper (Minimum 50% Postconsumer content)



Again. thank you for your letter. If you have further questions. please contact me or your staft may
contact Patricia Haman in the EPA’s Office of Congressional and Intergovernmental Relations at
haman.patricia@epa.cov or (202) 564-2806.

Sincerely.

N O

Janet G. McCabc
Acting Assistant Administrator



Tongress of the Hnited States
MWashington, BC 20510

September 27, 2016

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Dear Administrator McCarthy,

We write to express our continued and serious concerns about the 2015 Ozone Standard of 70
parts per billion (ppb) and its effect on the state of Arizona.

In addition to contributing to economic strain while providing negligible health benefits, the new
ozone standard harms Arizona by forcing the state to regulate ozone emissions that are beyond
its control. Arizona’s ability to comply with the 70 ppb ozone standard is significantly impacted
by the influx of contributing emissions from international and interstate transport, vehicles, and
natural sources. As you know, these emissions fall well outside the jurisdiction and control of
the state of Arizona and would unfairly penalize our communities and businesses.

For example, the Yuma Metropolitan Area will be designated by the Environmental Protection
Agency (EPA) as a “nonattainment area” with regard to the 2015 Ozone Standard. Yet,
according to the EPA’s National Emission Inventory (NEI), industrial or commercial sources in
Yuma are responsible for producing only 0.2 percent of volatile organic compounds (VOC) and
a mere 5 percent of the nitrogen oxide (NOx) emissions in its metropolitan area. The NEI
reflects that the vast majority of VOCs generated in Yuma are from natural sources, while
vehicles regulated by the EPA are the significant contributing source for the NOx emissions
generated there. In fact, by the EPA’s own admission, the predominant sources of Yuma’s ozone
emissions are Mexico and California, not the commercial and industrial sources that will bear the
financial and regulatory burdens of this “nonattainment area” designation. This appears to

be contrary to the intentions of the standard.

Nine of the ten counties in Arizona that monitor for ozone are in serious jeopardy of exceeding
the 2015 Ozone Standard, especially if dry meteorological conditions persist over the next three
years. Even if these counties could qualify for various exceptions, it would not make a
difference. The counties would still be in a perpetual nonattainment status until the contributing
sources, including those which originate internationally, in another state, or naturally, are
mitigated.

International and interstate air pollution transport is of paramount concern to Arizona. Under the
agency's legislative authority, what if any practical mechanism is available to the Western United
States to address these significant issues in a meaningful way? We urge you to avoid moving
forward in a manner that is guaranteed to cause irreparable harm to Arizona’s economy by



The Honorable Gina McCarthy
September 27, 2016
Page 2

requiring even further emission offsets and more stringent permitting requirements for major
sources while offering negligible benefit to public or environmental health.

Sincerely,
24/ A,
Je#(Fla / John McCain
United States Senator United States Senator
David Schweikert

Member o#Congress Member of Congress

> W Polla THesth
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aul Gosar _ Martha McSally

Member of Congress Member of Congress

/87

Matt Salmon
Member of Congress
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OFFICE OF
AR AND RADIATION
The Honorable Martha McSally

U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman McSally:

Thank you for your letter of September 27, 2016, to U.S. Environmental Protection Agency
Administrator Gina McCarthy regarding the Ozone National Ambient Air Quality Standards (NAAQS).
The Administrator asked that I respond on her behalf.

As you know, the EPA sets NAAQS to protect public health and the environment from six common
pollutants, including ground-level ozone. The Clean Air Act requires the EPA to review these standards
every five years to ensure that they are sufficiently protective. On October 1, 2015, the EPA
strengthened the NAAQS for ground-level ozone to 70 parts per billion, based on extensive scientific
evidence about ozone's effects on public health and welfare. The final updated standards will improve
public health protection, particularly for at-risk groups including children, older adults, people of all
ages who have lung diseases such as asthma and people who are active outdoors, especially outdoor
workers. The standards also will improve the health of trees, plants, crops and ecosystems.

The EPA recognizes that in some areas of Arizona, there may be some uncommon ozone pollution
challenges. Congress established requirements for implementing the health-based NAAQS standards
that recognize issues like background ozone and interstate transport to ensure that states are not
responsible for emissions they cannot reasonably control. We will work with states — Arizona included —
that may be significantly affected by air pollution from background ozone and from other states, to
ensure that all relevant Clean Air Act flexibilities are appropriately used. The EPA will continue
working closely with tribes and local air quality officials, nongovernmental organizations, interested
commercial representatives, and other federal agencies to explore strategies and technologies to reduce
pollution and improve public health protection.

The EPA officials are meeting with the Arizona Department of Environmental Quality (ADEQ) and
local officials to discuss various options for those areas in the State of Arizona that could potentially be
designated as nonattainment for the 2015 ozone standard. While it appears that only four Arizona
counties (Maricopa, Pinal, Yuma, and a very small portion of Gila) are not meeting the health-based
standard based on 2013-2015 data, we understand the concerns that you are expressing on their behalf.
We will work with ADEQ to explore the various ways that the nonattainment problem can be addressed
under the Clean Air Act.

internet Address (URL) » hitp://www.epa.gov
Recycled/Recyclable « Printad with Vegetable Qil Based Inks on Recycled Paper (Minimum 50% Postconsumer content)



Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Matthew Davis in the EPA’s Office of Congressional and Intergovernmental Relations at
davis.matthew(@epa.gov or at (202) 564-1267.

Sincerely,

N &l

Janet G. McCabe
Acting Assistant Administrator



Connress of the uiten States
Hashington, BE 20315

June 23, 2016

The 1onorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue, N.'W.
Washington, D.C. 20460

Dear Administrator McCarthy:

We write regarding the Supreme Court’s orders granting applications from states and
stakeholders to stay the “Clean Power Plan™ (CPP) and your statements in a March 2016
congressional hearing on the implications of the Court’s action. Specifically, we seek
clarification to ensure that your statements do not result in states and other stakeholders
expending scarce resources to unnecessarily comply with the CPP’s deadlines. It is our belief
that such actions would undermine the very purpose of the Court’s orders.

As you know, five applications for relief were submitted to the Court, each requesting a stay of
the CPP. Onc of those applications also explicitly requested “an immediate stay of EPA’s rule,
extending all compliance dates by the number of days between publication of the rule and a final
decision by the courts. including this Court, relating to the rule’s validity.” Another asked that
the CPP be “be stayed, and all deadlines in it suspended. pending the completion of all judicial
review.” Every brief opposing the applications acknowledged the requests to extend the
compliance deadlines.

Moreover, long-held precedence recognizes that any request for stay carries with it the inherent
tolling of all compliance deadlines if that stay were lifted. Thus, the Department of Justice stated
in its brief, “In requesting a ‘stay,” however, applicants . . . explicitlv or implicitly ask this Court
to toll all of the relevant deadlines set forth in the Rule, even those that would come due many
years after the resolution of their challenge, for the period between the Rule’s publication and the
final disposition of their lawsuits” (emphasis added). In fact, the Department of Justice told the
Court that granting the applications “would necessarily and irrevocably extend every deadline
set forth in the Rule™ (emphasis added).

On February 9, 2016 the Court issued five scparate and virtually identical orders on the
applications. Each order stated, “The application for a stay . . . is granted.” We agree with the
Department of Justice that in granting these applications without limitation, the Supreme Court
both stayed the CPP and necessarily and irrevocably extended all related CPP compliance
deadlines.

In a March 22, 2016 hearing before two House Energy and Commerce subcommittees, you were

asked whether—if the CPP was upheld-—the various compliance deadlines would also be
extended by the amount of time equal to the completion of judicial review. In your response, vou
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stated, “Well that’s not what the Supreme Court said, but we assume that the courts will make
that judgement over time or will leave that to EPA to make their own judgement.” When pressed
further, you responded by saying, “. . . the Supreme Court didn’t speak to that issue. The only
thing they spoke to was the stay of the rule. They didn’t speak to any tolling or what it meant in
terms of compliance time.”

As the Department of Justice’s own conclusions make clear, the Court did speak to tolling when
it granted the applications for relief that explicitly or implicitly requested the tolling of
compliance deadlines. Those Court orders necessarily and irrevocably extended the CPP’s
deadlines, allowing states to hit “pause” on compliance measures during legal challenge of the
CPP, so that states are not required to spend billions of dollars on immense, and in many cases
irreversible, actions to implement a regulation that may never come. This harm is what drove
petitioners to request relief from the Supreme Court in the first place.

We are concerned that your statements before Congress undermine the certainty that the
American people deserve and the Supreme Court was seeking to provide when it granted
applications to stay the CPP and toll its deadlines. If ambiguity here drives states and
stakeholders to meet all CPP compliance deadlines anyway, then the Court’s action will be
meaningless.

In order to provide clarity to the states, utilities, and other critical stakeholders, we respectfully
ask you to provide answers to the following questions:

1. Two of the applications for relief from the CPP submitted to the Supreme Court explicitly
asked the Court to extend all CPP deadlines for a period equal to that of the stay. The
Department of Justice concluded that all of the applications made the same request, if not
explicitly, then implicitly. The Court granted these requests for relief without any
limitation. How do you reconcile these facts with your claim that “the Court didn’t speak
to any tolling™?

2. Did any EPA official review the Department of Justice’s brief in response to the
applications before that brief was submitted to the Supreme Court?

3. Atany point before the Supreme Court issued its orders on February 9, 2016, did any
EPA official object to language in the Department of Justice’s brief concluding that
granting the stay “would necessarily and irrevocably extend every deadline set forth in
the Rule”? Does EPA now disagree with that conclusion? If so, please provide EPA’s
official legal interpretation.

4. Is EPA relying on specific precedent to conclude the stay order does not toll all deadlines
outlined in the final CPP rule? If so, include any such examples or case law in EPA’s
interpretive memo as requested in question 3 above.

5. IfEPA does not disagree with the Department of Justice’s conclusion that the relief
requested and granted by the Court “necessarily and irrevocably” extends all CPP
deadlines, then what steps is EPA taking to prepare to extend all CPP deadlines in the
event the stay is lifted?



6. Why is it necessary for the Court’s orders staying the CPP to “speak to any tolling™ if, by
the Department of Justice’s own admission, those orders “implicitly,” “neccssarily,” and
“irrevocably™ “extend every deadline set forth in the Rule™?

7. The Supreme Court stayed the CPP to prevent states and stakeholders from being
irrcparably harmed by the rule’s deadlines during the judicial challenge. How would the
Court’s order protect states and stakeholders from irreparable harm if, upon reinstatement
of the rule, those states and stakcholders did not receive an equivalent length of time to
comply with the CPP?

8. EPA officials have stated the agency is developing regulations expressly related to and
arising out of the final CPP, specifically the Clean Energy Incentive Plan (CEIP). The
program is intrinsically linked to the implementation of the CPP and a public request for
comment through issuing a proposed rule would effectively obligate stakcholders to the
current CPP litigation to dedicate resources to study and comment on the proposed
regulation. Given that the CEIP’s fate is directly tied to the CPP litigation. what authority
is the EPA relying on to conclude these actions do not contravenc the Supreme Court’s
stay of CPP?

We look forward to your response on this matter.

Sincerely,
RATCLIFFE BRUCE WESTERMAN
nber of Congress Member of Congress

MIMI WALTF%;‘

Member of Congress

M

B. MCKINLEY, P.E. \ KEVYIN CRAMER
er of Congress Member of Congress




STEVE STIVERS~

Member of Congress

LOUIE GOHMERT
Member of Congress

DAVE BRAT
Member of Congress

AMAR SMT&

Member of Congress

COLLIN C. PETERSON
Member of Congress

BOB GIBBS
Member of Congress
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PETE SESSIONS
Member of Congress

RUSSELL
Wiember of Congress

- £'TRENT FRANKS

Member of Congress
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SEAN P. DUF
Member of Congress

mber of Congress
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TOM GRAVES
Member of Congress
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Member of Congress

looh | Lot fcs

KEITH ROTHAUS '
Member of Congress

STEVE PEARCE
Member of Congress

AVID SCHWEIKERT
Member of Congress

RALPH ABRAHAM, M.D.
Member of Congress
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Member of Congress
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Member of Congress
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RANDY WEBER
Member of Congress
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TRHNT KELLY
Mengber of Congress
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FRANK LUCAS
Member of Congress
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DIANE BLACK
Member of Congress

JOE BARTON
Member of Congress

Member of Congress

PETER T. KNG
Member of Congress

GLENN GROTIIMAN

Member of Congress

JIYY BRIDENSTINE
Member of Congress

Memper of Congress

STEVE KING
Member of Congress

RIAN BABIN <
* Mcmber of Congress
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— JACKIE WALORSKI
Member of Congress
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TIM MURPHY
Member of Congress
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Member of Congress

)éw\/&dlﬂw
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Memberof Congress
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Member of Congress

Member'of Congress

SAM JOHNSON
Member of Congress
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HAROLD ROGERS
Member of Congress

EARL L. “BUDDY™ CARAER
Member of Congress
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KLVIN YODER
Member of Congress
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MAS J. ROONEY
Member of Congress
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MIKE BISHOP v
Member of Congress

) S.CPA
Member of Congr

MIKE ROGEKS
Member of Congress
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LUKYMESSER
Member of Congress
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SCOTT TIPTON
Member of Congress




BOB GOODLATTEL RANDY NEUGMBAUER

Member of Congress Member of Congress
%% Ty _

MIKE KELIY i TIM HUELSKAMI

Member of Cgngres: Member of Congress

MICHAEL T. MCCAUL é CATHY MCMORRIS RODGERS

Member ot Congress Member of Congress

vy ‘)Zwbmf
&
DAN NEWHOUSE . JAMES SENSENBRENNER. JR.
Member of Congress Member ot Congress

Tombomer @z,

IOM EMMER DAVID P. JoYee> /
Member of Congress Member of Congress
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Member of Congress
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ember of Congress



Wil deec 0

WILL HURD
Member of Congress
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Member of Congress
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Member of Congress

£ AC—s

K. MIfHAEL CONA\)’A
Member of Congress
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Member of Congress
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Member of Congress
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Member of Congress
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Member of Congress
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ber of Congress
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Member of Congress Member of Congress
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Member of Congress
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Member of Congress
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Member of Congress Member of Congress
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Member of Congress Member of Congress
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Member of Congress Member of Congress
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& s, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

September 29, 2016

OFFICE OF
AIR AND RADIATION

The Honorable Martha McSally
U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman McSally:

Thank you for your letter of June 23, 2016, to U.S. Environmental Protection Agency Administrator
Gina McCarthy regarding the Supreme Court stay of the Clean Power Plan (CPP) and assistance the
EPA is providing to states while the stay is in effect. The Administrator asked that I respond on her
behalf.

On February 9, 2016, the Supreme Court stayed the CPP pending judicial review before the U.S. Court
of Appeals for the D.C. Circuit and any subsequent proceedings in the Supreme Court. The EPA firmly
believes the Clean Power Plan will be upheld when the courts address its merits because it rests on
strong scientific and legal foundations. However, it is clear that no one has to comply with the Clean
Power Plan while the stay is in effect. During the pendency of the stay, states are not required to submit
anything to the EPA, and the EPA will not take any action to impose or enforce any such obligations.

For example, we clearly communicated to states that they were not required to make initial submittals on
September 6, 2016.

On June 16, 2016, Administrator McCarthy signed a proposed rule providing details about the optional
Clean Energy Incentive Program (CEIP). When final, this will help guide states and tribes that choose to
participate in the CEIP when the Clean Power Plan becomes effective. You asked a number of questions
about the EPA’s legal authority to proceed with the CEIP and other matters related to the CPP. In
Section II of the preamble, we discuss why we are issuing the CEIP Design Details proposal, including
the legal authority for doing so while the stay is in effect. The proposal is currently out for public
comment and is available at https://www.epa.gov/cleanpowerplan/clean-energy-incentive-program. The
proposal published in the Federal Register June 30, 2016. The EPA has extended the public comment
period an additional 60 days until November 1,2016. We held a public hearing in Chicago on August 3,
2016. We encourage interested parties to submit comments, identified by Docket ID No. EPA-HQ-
OAR-2016-0033. As with all the EPA’s rulemakings, we will take the concerns expressed at these
hearings, as well as those expressed in written comments into consideration as we move forward.

With respect to other activities, EPA intends to continue providing assistance to states, while being clear
that we will respect the stay so long as it is in effect.
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Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Kevin Bailey in the EPA’s Office of congressional and Intergovernmental Relations at

bailey.kevinj@epa.gov or at (202) 564-2998.

Sincerely,

N &SQle

Janet G. McCabe
Acting Assistant Administrator
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Congress of the United States
1Bouse of Representatives
Tlashington, L 20515

June 8, 2016

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator McCarthy,

We write to express concern regarding the Environmental Protection Agency’s (EPA)
implementation of the Renewable Fuel Standard (RFS). As you know, EPA’s 2016 rule
increasing Renewable Volume Obligations (RVOs) is projected to move us beyond the blend
wall. We remain concerned about the lack of consumer awareness surrounding the limitations of
El5 and the damage it can cause to engines and infrastructure. As such, we ask EPA to provide

information as to how the agency plans to ensure that consumers are given adequate information
regarding this issue.

Following EPA’s final rule issued on November 30, 2015, the use of ethanol blends such
as E15 will be increasingly required in order to meet EPA’s RVO requirements. Since 2011,
EPA has recognized the limitations of E15 and only approved E15 for use in conventional motor
vehicles of model year 2001 and newer. In its approval process, the EPA prohibited the use of
E15 in non-approved engines, including motorcycles, off-road vehicles, boats and marine
equipment, small spark-ignited engines, and vehicles older than 2001. Accompanying the E15
waiver, EPA consented to the 2012 Misfueling Mitigation Plan to help provide guidance and
protections to retailers and consumers. Thus, to date, the only information offered to consumers,
to our knowledge, has been an at-the-pump, 3x3 inch label, which has not provided sufficient
awareness of the dangers of mistakenly fueling with E15.

Additionally, in its 2015 rulemaking, EPA recognized its RVOs for 2016 will put
pressure on the market to exceed the E10 blend wall, acknowledging that meeting the increased
volume level could require significantly greater use of E15. Thus, for the first time, the ethanol
content of our nation’s gasoline supply will exceed the amount of ethanol that can be safely
accornmodated by much of our infrastructure and in non-approved engines, like motorcycles,
boats, and outdoor power equipment. This is of particular concern because, according to a recent
report, only five percent of consumers are currently aware that E15 is prohibited for use in
certain engines, with 60 percent of consumers assuming that any gas sold at a gas station must be
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safe fclyr all of their engines. Only 24 percent of consumers notice ethanol content while at the
pump-.

However, while consumers remain unaware of the high cost of inappropriate use of E15,
misfueling can lead to significant problems. According to the American Automobile Association,
American Motorcyclist Association, and National Marine Manufacturers Association, use of E15
will instantly void warranties for their engine products. Additionally, research conducted by the
marine industry shows that E15 use in marine engines can pose serious safety and technology
concerns, including operational malfunctions and complete engine failure.

As E15 supplies increase across the country, uninformed consumers will make fueling
mistakes, resulting in costly and dangerous malfunctions. Therefore, we request information on
what type of research EPA has performed, and any data it has collected, to understand the current
level of consumer awareness regarding the dangers inherent in the inappropriate use of E15. In
addition, we request information as to what actions EPA has taken to address consumer
awareness and ensure the American public has the information it needs to avoid the,
consequences inherent within the distribution and use of midlevel blends of ethanol, like E15.

Congress will continue to seek a permanent solution for the RFS, but until then it is
imperative that EPA take upon itself the responsibility to reduce the likelihood of widespread
fueling mistakes associated with E15. We request a response as to how the agency plans to
prevent such avoidable accidents if it intends to continue to administer the RFS in a manner that
increases RVOs to a level beyond the blend wall. We look forward to hearing from you.

Sincerely,
Bob Goodlatte Geter Welch Steve Womack
Member of Congress Member of Congress Member of Congress
Bill Flores Jim [fosta § ‘
Member of Congress Merhber of Congress

! “A Survey about Ethanol, Fuel and Gasoline Pumps” prepared by Harris Poll {(March, 2016)
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Member of Congress
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Member st 2
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Member of Congress
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CONGRESSMAN BOB GOODLATTE

6th District, Virginia 2309 Rayburn Building
U.S. House of Representatives . Washington, D.C. 20515
Phone: (202) 225-5431 | Fax: (202) 225-9681

To: The Enuvicanmenta) Proteelian Aoency
V
Fax: (202) SO1-1819

Phone: H-=520

From: &  Bob Goodlatte O Charlie Keller O Lindsay Yates
O Mary Pritschau O Beth Breeding D~ Angela Inglett
O ChrissiLee 0 Temple Moore O Mike Ambrose
a

Number of pages to follow:___ 5
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The information cantained in this facsimile is intended only for the use of the individual or entity to whom it is
addressed. if you are not the intended recipient, or the person responsible for delivering this facsimile to the intended
recipient, you are hereby notified that any use, dissemination, distribution, or copying of this communication is strictly
prohibited. If you have received this facsimile in error, please notify this office at {202) 225-5431. Thank you.
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OFFICE OF
AIR AND RADIATION

The Honorable Martha McSally
U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman McSally:

Thank you for your letter of June 8, 2016, to U.S. Fnvironmental Protection Agency Administrator
Gina McCarthy, regarding the EPA’s final rule setting the 2016 standards for the Renewable Fuel
Standard (RF'S) program and concerns regarding E15. The Administrator has asked me to respond to
you on her behalf.

As you know. the EPA is required under the Clean Air Act to set annual standards for the RFS program
cach year. The statute requires the EPA to establish annual percentage standards for cellulosic biofuel,
biomass-based diesel, advanced biofuel, and total renewable fuels that apply to gasoline and diesel
produced or imported in a given year. However, it is important to remember that the statute did not set a
“standard™ or requirement for ethanol.

In the final applicable standards for 2016 that we issued on November 30,2015 (80 'R 77419,
December 14, 20153), we finalized volumes that will require significant growth in overall renewable fuel
production and use over historical levels, consistent with Congress’s clear intent to increase renewable
fuels over time to address climate change and increase energy security. While ethanol is currently the
predominant renewable fuel used to satisfy the standards, obligated partics have other options for
demonstrating compliance. The market will ultimately determine whether the required RFS volumes are
met with ethanol. either as E10 or higher-level cthanol blends. or with non-ethanol renewable fuels.
Other renewable fucls, such as biodiesel and renewable diesel, can and are being used to meet the
overall volume goals of the program.

Regarding your concerns over E15 misfueling, we believe the suite of measures (misfueling prohibition,
labeling, etc.) finalized in the E15 Misfueling Mitigation Rule are sufficient. but encourage fuel
providers to do more as appropriate for their circumstances.®® We considered other misfucling mitigation
measures in developing the final rule (for example, distinctive nozzlc grips or keypad/touch screen
information/confirmation), but we did not finalize any of them given the lack of data on their
effectiveness and uncertainties about when, where. and how E15 will be marketed (e.g., pump types.
pricing). The final label was developed in consultation with the Federal Trade Commission (FTC).

S See 76 Federal Register 44406, July 25,2011.
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Bascd on this consultation, the specific language on the label was chosen to draw consumers® attention
and eftectively communicate that carc must be taken in fueling with E15 without unduly discouraging
appropriate use of E15. We will continue to work with stakeholders as E15 is introduced to cvaluate the
cffectivencss of the required measures. We also highly encourage affected stakeholders to participate in

the E15 Education and Outreach Coalition to help improve consumer awareness on the appropriate use
of E15.%

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Patricia Haman in the EPA’s Office of Congressional and Intergovernmental Relations at
haman.patricia@cpa.gov or at (202) 564-2806.

Sincerely.
A &Qude

Janet G. McCabe
Acting Assistant Administrator

* For more information, see the following website: hitps www e 15 fuchory,



@ongress of the Wnited States
Washington, BC 20515

April 20, 2016

The Honorable Gina McCarthy
Administrator

Environmental Protection Agency
1200 Pennsylvania Avenue N.W.,
Washington, D.C. 20460

Dear Administrator McCarthy,

We write to you today to express our extreme concern with the Environmental Protection Agency
(EPA) Region 10 funded whatsupstream.com website and campaign, which recently has come to our
attention. While we appreciate EPA’s recent admission that wrongdoing occurred and that the campaign
should never have been federally funded,! we are still confused why EPA would have approved an award
clearly violating a number of federal laws pertaining to funding propaganda, advocacy, and lobbying
efforts. We find this revelation particularly disturbing, as it follows closely to both the EPA Office of
Inspector General (OIG) questioning of Region 10°s award monitoring and a December 2015
Government Accountability Office (GAQ) report that found EPA had committed similar violations on
social media advocacy campaigns supporting EPA’s Waters of the United States (WOTUS) regulation
(also known as the “Clean Water Rule”).

As you are no doubt aware, federal law clearly directs that, “No part of any appropriation
contained in this Act shall be used for publicity or propaganda purposes not authorized by the Congress.™?
Further restrictions clearly prohibit federal funds being used for many of the advocacy and publicity
materials used by the whatsupstream.com campaign, including publications, radio, and electronic
communications.® Despite this stark prohibition, the website whatsupstream.com has a button at the top
of its site directing visitors to, “Take Action! We’ve made it simple.” This button loads auto-generated
text that will be sent to the visitor’s respective Washington State legislators, urging the legislators to
support, “stronger laws protecting the health of our water resources in Washington,” by encouraging,
**100-foot natural buffers between agriculture lands and streams.” Additionally this site asserts that, “state
government must hold the agricultural industry to the same level of responsibility as other industries....”
To be clear, whatsupstream.com has a disclaimer at the bottom of its website stating, “This project has
been funded wholly or in part by the United States Environmental Protection Agency.” Based on our
review of EPA Puget Sound Financial and Ecosystem Accounting Tracking System (FEATS) project
reports, it appears that this campaign has been wholly funded by the EPA with no matching funds
provided by any private or state and local government entities.*

Currently, the Washington State Department of Ecology is in the process of renewing the
requirements for its National Pollutant Discharge Elimination System (NPDES) permits for Concentrated
Animal Feeding Operations (CAFOs). The Washington State legislature has also considered other water
quality and agricultural related legislation during this same time period. These state regulatory and
legislative initiatives were pending and under consideration during the same time of the lobbying efforts
funded by EPA.

! Don Jenkins, Capital Press, April 5, 2016, http://www.capitalpress.corn/Nation World/Nation/20160405/epas-
reversal-on-whats-upstream-rings-hollow-to-ag-groups '

! Consolidated and Furthering Continuing Appropriations Act, 2013, Public Law 113-6, 127 Stat. 269 (2013)

* Consolidated Appropriations Act, 2014, Public Law 113-76, 128 Stat. 408 (2014)

* EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-00J322-01, September 30, 2015,
http://blogs. nwifc.org/psp/files/2016/02/Swinomish-FY12-4.1.15-9.30.15.pdf
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What is more disturbing is that a July 14, 2014 report by the EPA’s OIG found that Region 10
EPA project officers, “emphasized overall progress rather than compliance with specific subaward
requirements. This emphasis on overall progress increased the risk that project officers would not detect
issues needing corrective action that might impact the project meeting its goals.” The report also found
that of a sample of ten different EPA subawards, only three had protocols in place to ensure 501(c)(4)
subaward recipients did not engage in lobbying activities.’ Despite these warning signs, an October 30,
2015 EPA Region 10 FEATS report pertaining to the whatsupstream.com project concluded that, “As a
result of extensive review and engagement by EPA, we have been revising the website, and have to [sic]
restarted media outreach.” This conclusion would seem to suggest that, even in spite of OIG’s report,
EPA reviewed, engaged, and approved of the current whatsupstream.com website that is in blatant
violation of federal law.

As mentioned, on December 14, 2015, GAO issued an opinion finding that EPA violated
propaganda and anti-lobbying laws by using certain social media platforms in association with the
WOTUS regulation. By obligating and expending appropriated funds in violation of specific prohibitions
contained in appropriations acts for fiscal years 2014 and 2015, GAO found EPA also violated the
Antideficiency Act.” The whatsupsiream.com campaign appears to be part of an alarming trend where
EPA engages in funding advocacy efforts against the very entities it is seeking to regulate. EPA cannot
systematically choose when it wishes to follow the law and when it does not. Congress has made it
explicitly clear that EPA’s funding may not be used, “for publicity or propaganda purposes designed to
support or defeat any proposed or pending regulation, administrative action, or order issued by the
executive branch of any State or local government.®

We are aware that Senators Inhofe and Roberts recently sent a letter to the EPA OIG requesting
an official audit and investigation into the whatsupstream.com campaign and related activities, and the
House Committee on Agriculture is conducting a related oversight investigation of EPA grant
management. We fully support these requests, and strongly advise EPA’s full and swift cooperation with
all investigations and imminent oversight inquiries into this matter.

Sincerely,
Dan Newhouse ) Brad Ashford N
Member of Congress Member of Congress

® Collins, Eileen et al., EPA Should improve Oversight and Assure the Environmental Results of the Puget Sound
Cooperative Agreements (EPA OIG Report No. 14-P-0317) {Washington, DC: Environmental Protection Agency
Office of Inspector General, 2014), 8, https://www.epa.gov/sites/production/files/2015-09/documents/201407 15-
14-p-0317.pdf

® EPA Puget Sound Financial and Ecosystem Accounting Tracking Systems, PA-00J322-01, October 30, 2015,
http://blogs. nwifc.org/psp/files/2016/02/Swinomish-FY13-4.1.15-9.30.15.pdf

7 Poling, Susan A., Environmental Protection Agency--Application of Publicity or Propaganda and Anti-Lobbying
Provisions (B-326944) {(Washington, DC: U.S. Government Accountability Office, 2015),
hitp://www.gao.gov/assets/680/674163.pdf

® Consolidated and Further Continuing Appropriations Act, 2015, Public Law 113-235, 128 Stat. 2393 (2014)
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The Honorable Dan Newhouse
U.S. House of Representatives
Washington, D.C. 20515

The Honorable Brad Ashford
U.S. House of Representatives
Washington, D.C. 20515

Dear Representative Newhouse and Representative Ashford:

Thank you for your April 20, 2016, letter to United States Environmental Protection Agency
Administrator Gina McCarthy regarding the EPA’s Cooperative Agreement with the Northwest Indian
Fisheries Commmission and a sub-award made under that Cooperative Agreement by NWIFC to the
Swinomish Indian Tribal Community for a “Non-Point Pollution Public Information and Education
Initiative.” The Administrator asked that I respond on her behalf.

The EPA places a high value on collaboration with our partners in the agricultural and tribal
communities. We are particularly proud of the work we’ve done in the Pacific Northwest with the
agriculture community and the tribes in seeking -- and frequently finding -- common ground on issues
such as water quality monitoring, scientific research and uplands restoration projects.

Puget Sound in northwest Washington is an estuary of national significance under the U.S. Clean Water
Act National Estuary Program. The EPA provides expertise and financial assistance to state, local and
tribal governments to support research and restoration projects that help implement the State of
Washington's Puget Sound Action Agenda. This Action Agenda serves as the state's Comprehensive
Conservation and Management Plan required under the Clean Water Act National Estuary Program.

In support of the Action Agenda, EPA Region 10 awarded a cooperative agreement to the NWIFC in
2010, to support the work of 21 federally recognized Puget Sound tribes and tribal consortia who
implement protection and restoration projects consistent with the Puget Sound Action Agenda. The
Swinomish Tribe is one of the sub-recipients and, accordingly, received annual incremental funding for
an education and outreach project focused on the critical need to reduce non-point source water
pollution to protect Puget Sound water quality and critical salmon habitat. Four Pacific salmon species
in Puget Sound are listed as threatened under the Endangered Species Act, in turn threatening the treaty-
reserved rights of many Puget Sound tribes to harvest this natural resource so central to their
communities, economies, and cultures.

The Swinomish Tribe’s project included building a public information and awareness website. The EPA
engaged with the Commission and the Swinomish Tribe over the past five years to discuss proposed
annual work plans and some specific tasks such as the website. EPA has provided technical assistance
and coordination in the form of comments and recommendations. However, a cooperative agreement is
fundamentally different from a contract and the EPA does not have the ability to direct the content of the



work product of a grantee or sub-recipient in the same manner as a contractor. In addition, under the
terms of the cooperative agreement, the Commission has the responsibility of monitoring sub-recipients’
performance and ensuring compliance with applicable terms and conditions, regulations, and statutes.
The EPA’s involvement in the sub-recipicnt’s project hd¥/focused on providing technical input during
routine proposal reviews and flagging potential areas of non-compliance with grant terms and
conditions, laws, regulations and policies. For example, the EPA has provided advice to the Commission
and the Swinomish Tribe regarding the lobbying restrictions applicable to grants.

The EPA takes the concerns that have been expressed by members of Congress and other parties very
seriously. In an April 18, 2016, letter (enclosed), the EPA asked the Commission to suspend all
expenditures under the sub-award to the Swinomish Tribe and requested the Commission conduct a
review of its sub-award to the Tribe. During a meeting on April 25, 2016, the Commission confirmed
that all advertising related to the sub-award had stopped, and costs related to billboards have not and will
not be paid with funding Congress appropriates to the EPA. The Commission is continuing its
assessment of the sub-award in relationship to EPA grant policies, terms, and conditions, and will be
setting up a meeting between the EPA, the Commission, and the Swinomish Tribe to review the results.

-T'want to assure you that collaboration with our partners in the agricultural community is of great
importance to the EPA. To exemplify our efforts regarding work with the agricultural community, in the
past three years over $12 million of EPA funds have been used to support collaboration with agriculture
partners in Puget Sound to restore and protect riparian habitat and to reduce non-point source pollution.

The 2014 OIG report cited in your letter concluded, .. .that EPA Region 10 is effectively administering
cooperative agreements and monitoring project progress to determine whether proposed outputs and
outcomes were achieved” (OIG, Report 14-P-0317, At a Glance, July 15, 2014). The OIG provided
several recommendations, which EPA has addressed. We continue to provide strong oversight of the
grants funded through the Puget Sound program.

Again, thank you for your interest in the EPA’s grant activities. If you have any further questions, please
contact me, or your staff may contact Kyle Aarons, in the EPA’s Office of Congressional and
Intergovernmental Relations at aarons.kyle@epa.gov or (202) 564-7351.

Sincerely,

Dennis J. McLefran
Regional Administrator

Enclosure



Congress of the United States
Washington, DA 20515

November 4, 2015

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator McCarthy,

We write to express significant concern with the recently proposed 2016 Renewable Volume
Obligations (RVO) under the Renewable Fuel Standard (RFS). The RVO as currently proposed
would constitute a breach of the ethanol blendwall, which would cause adverse impacts on
American consumers and the economy.

Congress expanded the RFS when it passed the Energy Independence and Sccurity Act of 2007
(EISA). EISA mandated an annually increasing volume of biofuel to be blended and consumed
in the nation’s motor fuel supply, reaching 36 billion gallons of biofuels in 2022. In 2007, the
market assumptions regarding the future of transportation fuels in the United States were very
different from the realities of the market today. The Energy Information Administration (EIA) at
the time projected motor gasoline demand to significantly rise through 2022, Since then, LIA
has revised its 2007 projection of motor gasoline in 2022 downward by 27% and projects motor
gasoline demand to continue to decline through 2035'.

Increased fuel efficiency has led to shtinking gasoline demand. This current reality, coupled with
an increasing biofuel blending level requirement, has exacerbated the onset of the E10
blendwall-—the point at which the gasoline supply is saturated with the maximum amount of
cthanol that the current vehicle fleet, marine and other small engines, and refueling infrastructure
can safely accommodate. We agree with the EPA’s conclusion in its fitst RVO proposal for 2014
and in its current proposal for 2014, 2015, and 2016 that the E10 blendwall is a binding
constraint.

We are gravely concerned, however, that despite the Agency’s recognition of the blendwall, the
2016 proposal acknowledges that it will be breached nonetheless. Specifically, EPA states that
the 2016 RVO “includes volumes of renewable fuel that will require either ethanol use at levels
significantly beyond the level of the E10 blendwall, or significantly greater use of non-ethanol
renewable fuels than has occurred to date.””

" Energy Information Administration, Anmial Energy Outlook 2007-2015, Reference Case Table 11

% Federal Register, Vol. 80, No. 111, Wednesday, June 10, 2015, Proposed Rules (p.33102), EPA Renewable Fuel
Standard Program: Standards for 2014, 2015, and 2016 and Biomass-Based Diesel Volume for 2017; Proposed
Rule
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The Honorable Gina McCarthy
Page 2

Multiple studies have shown detrimental economic harm may be caused by breaching the E10
blendwall. A 2014 report on the RFS by the nonpartisan Congressional Budget Office concluded
that requiring the volumes of biofuel in EISA, which would breach the blendwall, could increase
the price of E10 gasoline by up to 26 cents per gallon®. NERA concludes in a July 27, 2015 study
that “higher gasoline prices leave consumers with less disposable income®”, further hindering
cconomic growth. An RFS study by Charles River Associates concurs: “The result [of exceeding
the blendwall] will be limited availability, higher consumer costs, and fewer sales of
conventional {ransportation fuels®." This adverse economic harm falls hardest on America’s
lower income families.

EPA acknowledges that its 2016 RVO proposal would require significant greater use of E15 and
E85 in order to meet the proposed mandate in 2016. Therefore, this proposal is problematic not
only'in principle, but it is also impractical since it would take decades, not months, to build out
the compatible vehicle fleet and install the necessary retail infrastructure to accommodate the
higher blends of ethanol. AAA calculates that only 5% of the vehicles on the road arc approved
to use E15° and the EIA calculates that only 6% of vehicles can use E85’. The refueling retail
infrastructure is even more limited with only 2% of retail stations selling £85% and only 100
stations nationwide selling E15°.

Congress will continue its work toward a bipartisan solution to deal with the RFS. As this work
continues, it is critical that EPA use its statutory authority to waive EISA’s conventional biofucl
volume to keep the blending requirements below the E10 blendwall, and to help limit the
economic and consumer harm this program has already caused.

Sincerely,
Ao e ( ;a%m gy St
Bill Flores Peter Welch Bob Goodlatte
Member of Congress Member of Congress Member of Congress
Jhlosta 44/ Steve Womack
Member of Congress Member of Congress .

? Congressional Budget Office, The Renewable Fuel Standard: Issues for 2014 and Beyond (June 2014)

*NERA Economic Consulting, Economic Impacts Resuiting from Implementation of RFS2 Program (July 2015)
* Charles River Associates, Impact of the Blend Wall Constraint in Complying with the Renewable Fuel Standard
(November 2011)

® American Automobile Association, Press Release “New E15 Gasoline May Damage Vehicles and Cause
Consumer Confusion” (December 2012)

” Energy Information Administration, Annual Energy Outlook 2014

® Fuels Institute, E85: 4 Market Performance Analysis and Forecast (2014)

? Renewable Fuels Association data (www.ethanolrfa.org)
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OFFICE OF
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The Honorable Martha McSally
U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman McSally:

Thank you tor your letter of November 4, 2015, to U.S. Environmental Protection Agency Administrator
Gina McCarthy, regarding your concerns that the proposed standards for 2014 - 2016 under the
Renewable Fuel Standard (RFS) program fall short of the statutory targets. The Administrator has asked
me to respond to you on her behalf.

Under the Clean Air Act, as amended by the Energy Independence and Security Act of 2007, the EPA is
required to set annual standards for the RFS program each year. The statute requires the EPA to
establish annual percentage standards for cellulosic biofuel, biomass-based diesel, advanced biofuel, and
total renewable fuels that apply to gasoline and diesel produced or imported in a given year.

In our June 10, 2015, proposal we made a preliminary determination that the market would experience
significant uncertainty if the EPA were to ignore the constraints on supply and set the standards at the
statutory targets, as we expect that there would be widespread shortfalls in supply under those
circumstances. The proposal sought to balance two dynamics: Congress’s clear intent to increase
renewable fuels over time to address climate change and increase energy security, and real-world
circumstances that have slowed progress towards such goals. In order to provide the certainty that
investors and others in the market need, we proposed using the tools Congress provided to make
adjustments to the law’s volume targets. Though we proposed using the authority provided by Congress,
we nevertheless proposed standards for cellulosic biofuel, advanced biofuel, and total renewable fuel
that would result in ambitious, achievable growth in biofuels.

We held a public hearing on the proposal on June 25, 2015, in Kansas City, Kansas, where over 200
people provided testimony. Further, we received over 670,000 comments from the public comment
period, which closed on July 27, 2015. We are taking those comments, as well as the thoughts you
provided in your letter, under consideration as we prepare the final rulemaking which we intend to
finalize by November 30, 2015.

Internet Address (URL) « hitp //www epa gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on 100% Postconsumer Process Chlonne Free Recycled Paper



Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Patricia Haman in the EPA’s Office of Congressional and Intergovernmental Relations at
haman.patricia@epa.gov or (202) 564-2806.

Sincerely,
N\ QL

Janet G. McCabe
Acting Assistant Administrator
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june 15, 2015

Faye Swift

US-EPA Headquarters

William Jefferson Clinton Building
1200 Pennsylvania Ave.

Mail Code: 390R

Washington, DC 20460

RE: EPA-OAR-OTAQ-15-06
Dear Ms. Swift,

I'am writing to express support for the truck stop electrification (TSE) grant proposal being submitted by
Pima Association of Governments Regional Clean Cities Program. The Clean Cities Program will work
with truck stops, trucking companies, and a Tucson Clean Cities Stakeholder, such as ldieAir, to add TSE
units in California and Arizona.

This project will bring great value to my district in the form of new jobs, emission and noise reductions,
and fuel savings to trucking companies that help support our local economy in Southern Arizona.

Please consider the merits of this grant application submitted by Pima Association of Governments.
In Service,

SNartre Je Sat by ——

Representative Martha McSally
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OFFICE
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AIR AND RADIATION

The Honorable Martha McSally
U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman McSally:
Thank you for your June 15, 2015, letter to the U.S. Environmental Protection Agency regarding
application of the Pima Association of Governments in the recent Diesel Emissions Reduction A

(DERA) Clean Diesel Funding Assistance Program.

The request for applications for this grant competition closed on June 15, 2015. We received the
application from the Pima Association of Governments before the deadline and it is therefore eli

the

oible to

be considered for funding. The EPA is presently evaluating all grant applications and plans to announce

the winners of the competition in the fall.

The EPA received over 40 applications in response to the DERA competition, which focused on
reducing emissions from goods movement, freight and ports. It is encouraging to see so many
organizations ready to take action to reduce pollution by upgrading their existing diesel fleets.

We appreciate your interest in and support of the EPA’s National Clean Diesel Campaign. The s
and interest from members of Congress as well as industry and corporate partners, educators,
environmental groups, public health officials, and other community leaders who are committed t
protecting our nation’s health and modernizing America’s in-use diesel fleet is important. This p;
allows us to work together to achieve the overall goal of reducing exposure to air pollution from
engines.

Again, thank you for your letter. If you have further questions, please contact me or your staff may

contact Josh Lewis in the EPA's Office of Congressional and Intergovernmental Relations at
lewis. josh@epa.gov or (202) 564-2095.

Sincerely,

Ade ) G

Janet G. McCabe
Acting Assistant Administrator

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postconsumer, Process Chlorine Free Recycled Paper
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May 18, 2015
The Honorable Gina McCarthy
Administrator
United States Environmental Protection Agency
Wiltiam lefferson Clinton Building
1200 Pennsylvania Avenue, N.W.
Washington, DC 20460

Attention: Docket ID No. EPA-HQ-OAR-2013-0602
Dear Administrator McCarthy,

As a member of the U.S. House of Representatives, | write to express to you my strong concerns with
the Environmental Protection Agency’s (“EPA”) proposed rule under Section 111(d) of the Clean Air Act
that would regulate carbon emissions from existing power plants (“Proposed Rule”). The Proposed Rule
penalizes Arizona’s leadership in development of carbon-free and low-carbon energy resources and
seeks to encumber the state with some of the most stringent carbon dioxide reduction requirements in
the country. implementation of the Proposed Rule will result in increased cost and decreased reliability
for hundreds of thousands of Arizana residents.

While | disagree with the EPA’s assertion that it has the authority to promulgate this burdensome
regulation and believe your Agency should revisit the Proposed Rule, | will limit these comments to the
Proposed Rule’s flawed assumptions and encourage the Agency to revise the Proposed Rule according
to the input it receives from our State during the Proposed Rule’s comment period. Arizona’s utilities
provide reliable and affordable energy to residents and businesses in Arizona and other states. They
accomplish this through comprehensive planning and the deployment of a balanced portfolio of
generation resources, including:

* carbua-tree nuclear and hydroelectric generation;

* reliable, well controlled, low-cost coal generation;

* natural gas generation, and '

* adiverse mix of renewable resources such as geothermal, wind and solar.

Because of these efforts, Arizona has enjoyed economic success and low greenhouse gas emissions. in
the Proposed Rule’s baseline year of 2012, 36.3% of Arizona’s electric generation was carbon-free.
Unfortunately, the Proposed Rule ignores Arizona’s comprehensive planning and environmental
stewardship and would eliminate the balance in our energy resources, and impose greater reductions
and higher costs on our residents than those in other states.

The EPA wrongly assumes that Arizona’s reliable and affordable coal resources can be easily shuttered
and replaced by “excess” natural gas generation capacity. This assumption, which is the foundation of
the Proposed Rule’s goals for Arizona, demonstrates the EPA’s misunderstanding of the ownership of
these resources, how Arizona uses these resources and our coal resources to meet summer peak load



demands, the current limitations of Arizona’s natural gas infrastructure and storage, and the availability
of transmission resources. Arizona’s aggressive intesim and final goals presume the state has an
unfettered ability to perform a complex transition of the state’s energy supply by 2020, including
retiring all of the state’s coal-fired generation units and making a significant investment in new
infrastructure to replace that generation. EPA’s own modeling shows that this transition cannot happen
within the required timeframe, demonstrating that such a transition is not economically viable, nor
technically viable.

Underscoring this point, the Proposed Plan would lead to the closure of Arizona Electric Power
Cooperative, Inc’s (AEPCQO) Apache Generating Station in Cochise, Arizona. There currently exists no
reliable way to transmit electricity from alternative sources for the areas AEPCO serves, leaving 350,000
rural residents {150,000 meters) exposed to dangerous reliability issues. | encourage you to reconsider
this flawed assumption and correct the Proposed Rule to reflect the realities in Arizona.

Furthermore, closure of the coal generating facilities in Arizona would devastate the economies of our
rural communities, where the plants support high-wage employment and provide a critical tax base for
schools and local governments. For example, 245 jobs within my district will be lost if the Proposed Rule
is adopted in current form. Moreover, rate increases resulting from the Proposed Rule would
disproportionally affect rural consumers and exacerbate the growing problem of poverty in these areas.

I strongly encourage you to consider the impacts this Proposed Rule would have on Arizona’s rural
families and businesses.

The EPA also asserts that the Proposed Rule provides states with abundant flexibility. The unreasonable
and flawed goals for Arizona in the Proposed Rule remove any flexibility that might have been intended.
For example, EPA’s assumptions for replacement of coal generation with natural gas generation under
building block 2 constrain the state’s ability to rely on building block 1 (heat rate efficiency in coal
plants) for any movement towards the state’s interim or final goals. Additionaily, Arizona’s goals
represent an emissions rate for existing natural gas that is much lower than what the Agency says is
achievable for brand new natural gas units. Consequently, Arizona is forced to construct new renewable
generation sources on unrealistic timelines and accelerate energy efficiency without the time to
rationally consider what programs are most cost-effective and achievable within the state.

As the EPA considers the comments it receives, | encourage you to consider modifying the Proposed
Pian as recommended by the following proposals:

The Arizona Utilities Group Plan {December 1, 2014):
« Accounts for the “remaining useful life” of coal-fired power plants in interim and final goals.

o Allow for pollution reduction efforts and commitments prior to the final 111{d) to be
recognized.

o Allow states to set interim goals.
o Apply appropriate naturai gas emission rates.

Sincerely,

TN TSl

Martha McSally
Member of Congress
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The Honorable Martha McSally
U.S. House of Representatives
Washington, D.C. 20515

Dear Congresswoman McSally:

Thank you for your letter of May 18, 2015, to U.S. Environmental Protection Agency Administrator
Gina McCarthy regarding the Clean Power Plan for existing power plants that was signed by the
Administrator on June 2, 2014, and published in the Federal Register on June 18, 2014. The
Administrator asked that I respond on her behalf.

Climate change induced by human activities is one of the greatest challenges of our time. It already
threatens human health and welfare and our economic well-being, and if left unchecked, it will have
devastating impacts on the United States and the planet. Power plants are the largest source of carbon
dioxide emissions in the United States, accounting for roughly one-third of all domestic greenhouse gas
emissions. The proposed Clean Power Plan builds on what states, cities and businesses around the
country are already doing to reduce carbon pollution and establishes a flexible process for states to
develop plans to reduce carbon dioxide that meet their needs. We have placed your comments in the
docket for this rulemaking.

Again, thank you for your letter. If you have further questions, please contact me or your staff may
contact Josh Lewis in the EPA’s Office of Congressional and Intergovernmental Relations at
lewis josh@epa.gov or at (202) 564-2095.

Sincerely,

Janet G. McCabe
Acting Assistant Administrator

Internet Address (URL) @ http://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postcansumer. Process Chlorine Free Recycled Paper
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@ongress of the United States
Washington, BE 20515

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Dear Administrator McCarthy,

On November 25, 2014, you issued a proposed rulemaking to tighten the existing
National Ambient Air Quality Standard (NAAQS) for ozone from 75 parts per billion (ppb)toa
range between 60 and 70 ppb." While we have numerous objections to the proposed rule, today
we write specifically regarding background ozone. The ozone levels you have proposed would
be unachievable for many states with already high levels of background ozone.

Ozone background levels are caused by natural sources and foreign emissions. The
proposed federal standard and accompanying regulatory impact analysis (RIA) acknowledge the
challenges caused by ozone background levels, including in western states. The rule states that
there are times when ozone levels “approach or exceed the concentration levels being proposed
in this notice (i.e.. 60-70 ppb) in large part due to background sources.™

The RIA further explains that background ozone is a relatively larger percentage (e. g,
70-80%) of the total seasonal mean ozone in locations within the intermountain western U.S. and
along the U.S. border.? In many of these areas, attaining a lower standard may be impossible,
regardless of technology. Rural areas in particular simply do not have as many local emission
sources to control. A nonattainment designation could end up being permanent, causing
significant economic harm to local economies.

While the proposed rule attempts to address some of these concerns by suggesting that
affected areas can seek exemptions, our experience petitioning EPA shows that it can be a
resource intensive, lengthy process with an uncertain outcome. For example, given the
reoccurring high ozone background levels in some regions, it will be difficult to show that the
measnaxred ozone levels exceed “normal historical fluctuations™ as required by EPA’s current
rules.

EPA’s Clean Air Scientific Advisory Committee (CASAC) also struggled with
addressing the high ozone background levels in formulating its recommendations to the Agency
on a new standard. The Committee noted in its final letter to EPA that the Agency had failed to

I EPA’s National Ambient Air Quality Standards for Ozone, Proposed Rule, 79 FR at 75,234,

2 /d at 75,382.
PEPA’s draft Regulatory Impact Analysis of the Proposed Revisions to the National Ambient Air Quality Standards

for Ozone p. 2-16, available at hup://www.epa.gov/ttn/ecas/regdata/RIAs/20141 125ria.pdf.

‘ Id at 3A-60 (referencing EPA’s existing Exceptional Events Rule).
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provide key advice on how background levels should be considered.” EPA’s failure to provide
this critical advice to those impacted by the rule is a significant weakness that must be
considered in evaluating CASAC’s recommended range.

The proposed rule confirms that EPA can consider proximity to background levels in
setting a new standard, as it should. However in this case, the current proposal sets some states
up to fail due to background ozone beyond their control. This reinforces our belief that the
proposed ozone rule is flawed and should be withdrawn.

At a minimum, EPA should not revise the ozone standard until it has assessed and
published for public comment the impact of its planned revisions to its Exceptional Events
policy, and the extension of that policy to the ozone monitoring season. Without this
information, neither EPA nor the public can assess the impact of what EPA is asking western and
border states to do.

cerely,
W

Mia [Love 5 ﬁ'l

Member of Congress

mber of Coggress

T

ul Gosar Jason Chaffetz
Member of Congress

Scott Tipton
Membwf of Congress Merjber of ;ngress ?
Steve Pearce Ann Klrlébatnck
Member of Congress Member of Congress

Cl el

Chris Stewart
Member of Congress Member of Congress

5 CASAC letter, available at
ttp: / /vosemite epa.gov roduct.nsf/SEFA32 AD32 257D030071531 File/EPA-CASAC-

14-004+unsigned.pdf
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Rob Bishop Mark Amodei
Member of Congress Member of Congress

David .Schweikert E ; Pete Olson
Member of Eghgress Member of Congress
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Kevin Cramer St
Member of Congress ber of Con;

sent Hardy
Member of Congress Member of Congress

Dougol,ﬁom Dan NeWhouse
Member of Conggess Member of Congress

Y A/

)(att Salmon
Member of Congress

Ratl Labrador
Member of Congress
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Martha McSally
Member of Congress
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The Honorable Martha McSally
U.S. House of Representatives
Washington. D.C. 20515

Dear Congresswoman MceSally:

Thank you for your recent letier to U.S. Environmental Protection Agency Administrator
Gina McCarthy regarding the EPA’s Ozone National Ambient Air Quality Standards (NAAQS)
proposed rule. The Administrator asked that [ respond on her behalf,

As you know. the EPA sets NAAQS to protect public health and the environment from six common
pollutants, including ground-level ozone. The Clean Air Act requires the EPA to review these standards
every five years to ensure that they are sufficiently protective. On November 25, 2014. the EPA
proposed to strengthen the NAAQS for ground-level ozone, based on extensive scientific evidence about
ozone's effects.

We have made great progress in improving air quality and public health in the United States. and it has
not come at the expense of our economy. Indeed. over the past 40 vears, air pollution has decreased by
nearly 70 percent while the economy has tripled.

[appreciate your comments on the azone proposal and have asked my staff to place vour letter in the
docket for the rulemaking. We have received a number of comments on the issuc of background ozone
and arc carcfully considering them.

Agam. thank you for your letter. If you have further questions. please contact me or your staff may
contact Josh Lewis, Office of Congressional and Intergovernmental Relations at lewis josh « CPELLOV O
at(202) 564-2095

Sincerely.

Janet G. McCabe
Acting Assistant Administrator

internet Address (URL) » hiipwww.epa gov
Recycled/Recyclable & Printed with Veyetabie O Based inks on 100% Postconsumear, Process Chloring Frae Recycled Paper






